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The Right of Labor as a Social Right in Georgia and Its Legislative Faults
Summary

All people have natural rights from birth and the State must protect them. One of the human rights is social
right. Among the social rights the most important is the labor (employment) right. Employment is a condition,
when a person has minimum source of living.

By establishing the social rights in Constitution (Basis of Law) the state takes the responsibility for their
positive implementation. Though, social rights are one of the main rights and the state is unable to protect
them.

Every government which has developed a comprehensive legal system or challenges having such systems, first
of all must secure labor rights of the citizens that should be expressed by means of legislation and legitimate
decisions by the court jurisdiction.

The countries mostly develop their legal systems according to their own experience or the experience of other
countries. In order the own experience to become the main source for developing the legal system, three main
conditions should be met. Firstly, the country with the codified legal system should possess the legislative
traditions with at least partly expressed legal principles specified by the codification.

Secondly, the great court practices with the demand of civil turn-over regulating process in a new manner. The
third condition is to have the doctrine proving the necessity of systemized law. Unfortunately, Georgia, as most
of the Post-Soviet countries, lacks such happiness.

The international agreements relating to the above issues reinforce the social right of the society and form
certain standards. Such standards are protected by the United Nations and the conventions adopted by the
Council of Europe. The most important is the European Social Charter which was ratified by the Parliament of
Georgia on July 1, 2005. It essentially regulates the ways of the protection of human social rights and their
implementation. Other international agreements may exist only for recognizing such rights. Development of
such agreements had specific social reasons in the period when they were made.

Regarding the European Social Charter, I will discuss this document in relation to Georgian Labor Code as the
main reason of my article is to discuss one of the human social rights which is the labor right. As it has already
been mentioned, the principle of the social country is met in the preamble of the Constitution of Georgia,
article 2. The article 30 of the Constitution of Georgia refers to and reinforces the labor rights. This article sets
the labor freedom and entrepreneurship, freedom of competition. This article also sets the guarantees of



Georgian Citizens' labor rights outside of Georgia. Everything this is very important, but the
given article aims to discuss what Georgian Law does to protect the labor rights inside the country.

Let us discuss how it is possible to protect fiar labour conditions in our country. Social conditions are the most
valuable rights. It is impossible to create and protect worthy social conditions without getting the active
support from the state. Education, social security need funds unlike the labor rights. Of course, if we do not
consider the program of protection against unemployment which in our country does not actually work. For
normal implementation of the labor rights the well-organized legislative base should necessarily exist which
should vividly depict the rights and responsibilities of the parties being in labour relationship. The protection of
social rights cannot be fully developed and none of the developing countries is able to fully manage it.

It is interesting how flawless our legislation is. It is also important to discuss the European Social Charter and
the American labor legislation in correlation to the labor legislation of our country. The European Charter is
notable because it describes the ways of implementing and protecting the social rights set by the countries
participating in the Charter.

The Labour Code came into force on May 25, 2006. It caused diversity of opinion among scholars and even the
authors of this code. Besides, Trade Unions of Georgia had a negative attitude towards the code. The authors of
the code thought that it would contribute to attracting foreign investments in Georgia which would create jobs
and develop the economy. The critics of this code believed that it was not possible to take into consideration
only employers’ interests to the detriment of employees’ interests. The Labor Code was negatively
estimated also by foreign experts.

Despite the above mentioned, the Parliament of Georgia still adopted the Labor Code. I would like to offer my
suggestion on the faults found in the Labor Code. In I chapter of the Labor Code are discussed the introductory
statutes and the subjects of the labor relations. In II chapter of the Labor Code is considered the concept of the
labor relations which is evolved on the bases of the equality and agreement of the parties. The Labor Code also
prohibits any kind of oppression of a person, aimed at or causing creation of harassing, hostile, humiliating,
dignity harming or insulting environment. Everything this is very important, but the paragraph 5 of the article
2 of the Labor Code states that “the necessity of making distinction between the people judging from the
essence, specifications of the employment or the conditions of its performance, which serves to achievement of
legitimate goal and is the reasonable and necessary way of its achievement shall not be deemed as
discrimination”. At the first glance nothing is controversial in this article, but unfortunately, the labor relations
are developed on the bases of this fault of the law, during which the discrimination is necessary. In our
country it is often bases on the disparity in age and sex which is beyond the scope of the law.

According to the charter, we recognise the right of men and women workers to equal pay for work of equal
value, also the right of workers to an increased rate of remuneration for overtime work, but they do not
recognize (is not ratified) the articles of the charter which regulates deduction from wages. Particularly, “The
contracting parties should permit deductions from wages only under conditions and to the extent prescribed by
national laws or regulations or fixed by collective agreements or arbitration awards”. Below is given the result
caused by not recognizing the above mentioned: The article 33 considers deduction from labor remuneration,
namely: 1. “An employer has a right to deduct from an employee’s labor remuneration the surplus amount or
any other amount which has to be paid to an employer by an employee based on labor relations”. 2. “The total
amount of deduction made from the labor remuneration shall not exceed 50 % of the labor remuneration”.

Safe and healthy labor conditions in one of the fair labor conditions, but we did not recognize even that article
of the European Social Charter which consideres the right of using safe and hygienic working conditions. The
great fault of the Labor Code is that an employee and an employer can agree on limiting the rights of the party.
Such restriction should directly come from the party’s interests, should be reasonable and proportional to these



interests. If we take into account the fact that we will still restrict the rights considered by the Labor Code for
the benefit of one of the parties and this party is employed in most case, with such restrictions an employed
appears in unsuitable labor conditions.

One more fault of the Labor Code is also noteworthy. In III part of the article 46 is stated the following: “A
contract may specify an employee’s obligation that he/she shall not use the knowledge and qualifications
obtained while performing the duties under the labor contract in favor of any rival employer. This restriction
may remain in force no more than 3 years”. It contradicts the human rights and in this case people are under
constraint. It is interesting, if such conditions are laid down to an employee employed by the labor agreement,
what he/she can do after the termination of this agreement, how he/she can live during the mentioned three
years.

Since the employer-employee rights and obligations arise on the basis of the labor agreement between them,
the rights and obligations of the parties, arisen on the basis of signed labor agreement, were consistently given
in the code system. An exception is some of the employee's constitutionally guaranteed rights and freedom
such as freedom of labor, the right to join (also applies to an employer) and the right to strike (Articles 30, 26
and 33 of the Constitution). They were given the general statute of the code together with the other rights and
obligations determining the the essence of the labor relations which were concretized and developed later.

To my mind there is only one way out - the current labor code should be changed. This code was adopted on
the condition thatit would contribute to attracting investmentsin our country and therefore it was
more figured on an employer. We attracted a lot of investments and investors, but most of them left
our country. Though, it has other reasons as well: the world economic crisis, neglecting the principles of the
supremacy of law, etc.



